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The National Conference of State Legislatures does not provide tax advice or opinions to state legislatures or to state legislators.  

This overview is for purposes of general guidance only.  State legislators who wish to take these deductions should consider 

consulting a tax expert to ensure compliance with the federal tax provisions.   

SUMMARY 

State legislators who live more than 50 miles from the state capitol may choose to claim their district residence as their "tax home."  In 

doing so, legislators may claim the expenses they incur while conducting official legislative business as a tax deduction on their federal 

income tax return.  This deduction is known as the "legislators tax home deduction."  It was created as part of the 1981 Economic 

Recovery Tax Act (Public Law 97-34) and is Section 162(h) in the IRS Code.  

LEGISLATOR TAX HOME 

 

How are the "Tax Home" Rates Determined? 

State legislators who reside more than 50 miles "from the capitol building of the State" are eligible to claim the tax home deduction for 

living expenses.   The allowable amount of the tax home deduction is the greater of the federal or state per diem rates for the state 

capital city, as long as the state rate does not exceed 110 percent of the federal rate.  The federal rates are the same as those allowed to 

executive branch employees in the Federal Government.  Each year, the U.S. General Services Administration (GSA) assesses the 

current federal per diem rates, makes adjustments where necessary, and prints the new federal per diem rates in the Federal Register.  

This year, GSA opted to freeze federal per diem rates at the 2012 level, so the maximum per diem rate for the coming year will be the 

same as it was last year.  The Department of Defense sets the rates for Alaska and Hawaii.  Contact NCSL to obtain the current GSA 

per diem rate schedule. 

 

Calculating the Tax Home Deduction: 

 

Category A 

If a legislator is reimbursed an amount equal to the per diem amount allowable under 162(h) and the reimbursement is reported as 

income, the amount may be subtracted under Section 62(2)(A) of the Internal Revenue Code to arrive at adjusted gross income (AGI).  

This is termed an "above the line" deduction.   

 

Category B 

If a legislator is reimbursed less than the per diem amount allowable as a deduction under 162(h), the amount actually reimbursed is 

subtracted "above the line" to determine AGI.  The difference between the allowable amount and the actual reimbursed amount is 

treated as a miscellaneous itemized deduction on a Schedule A and is subject to two rules.  First, the excess is allocated to lodging and 

meals according to the ratio of meals and lodging under the federal per diem reimbursement rules applicable to the state capital, and 

only 50% of the amount allocated to meals is deductible (26 USC 274(n)(1)(A)).  Second, miscellaneous itemized deductions are only 

deductible if they exceed 2% of adjusted gross income. 

 

Once the daily deduction is determined, a state legislator may multiply this rate by the number of "legislative days" that the legislator 

conducted legislative business during the year.  This final calculation is the total allowable deduction for a given year.  Under the new 

guidelines in Section 162(h)(2), a legislative day is defined as any day during such year on which: 

 

The taxpayer is a state legislator and – (1) The legislature is in session; (2) The legislature is not in session for a period that is 

not longer than 4 consecutive days, without extension for Saturdays, Sundays, or holidays; (3) The taxpayer’s attendance at a 

meeting of a committee of the legislature is formally recorded; or (4) The taxpayer’s attendance at any session of the 

legislature that only a limited number of members are expected to attend (such as a pro forma session), on any day not 

described in [parts (1) or (2)] of this section, is formally recorded. 

 

LEGISLATOR TAX GUIDES:  Some state CPA societies publish an annual tax guide for state legislators that provides more detail 

on these and other tax provisions.  See your state chapter to find out if one is available.   

 

NCSL does not provide tax advice on how individual legislators should file their returns. Legislators are advised to consult with a 

tax specialist when applying the tax home provisions.  


